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The thesis analogizes the federal oil and „aa lease on public 
land in the Unite a Stales to tno oil concession granted by govcriiutcn* . 
to foreign oil producers. To establish the analogy, it describes the 
federal lease ana the concession in a general way, noting the similar; *7 
in the documents themselves and the physical facts which motivate t a 
respective parties to enter into them. It examines in more detail t! 
nature of the domestic law applicable to the federal lease and the* -w. 
bodies of foreign and. multi-national law which might be applicable A - 
overseas concession under various theories. Th:s examination is par- 
ticularly concerned with the avenues by which municipal lew foreign to 
the country granting a concession may affect the bodies of law <iofi.ih..„ 
the righto of the producing company, inasmuch as the ultimate objective 
of tho thesis is to assess the possible effects of certain aspects of 



iv, 



American municipal law of the federal lease on the law of tho overseas 



concession. 



The ‘result of that assessment is the conclusion that Supreme 
Court decisions (notably Boescho v. Uda?2 , 373 U. S. 472 (1963) ) allow- 
ing administrative cancellation of issued federal leases for causes not 
specified by statute bode ill for the sanctity of the overseas concession, 
as well as for title security under the federal lease itself. This leads 
to tho suggestion that the Supreme Court should, in an appropriate 
future opinion, correct such statements as might be subject to tho 
interpretation abroad that Am or lean law endorses the sweeping theories 



of sovereignty by which states are prone to justify their unilateral modi- 
fication or abrogation of oil concessions. 
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ADMINISTRATIVE CANCELLATION OF THE FEDERAL 



OIL AND GAS LEASE: A SHOT HEARD 
ROUND THE WORLD? 



INTRODUCTION 

Two observations inspired th© discussion to follow. One is 
tho similarity between tho federal oil and gae lease on public land in 
the United States and oil and gao concessoicns issued by foreign govern- 
ments to operators within their borders. In both, the parties are a 
government on tho ono hand, and a private corporation or individual on 
tho other. Tho objectives of tho parties are about the came and the 
documents they use to reach those objectives arc similar. Tho other 
observation ie that the internal or municipal law of the United States can 
affect other bodies of law having a multi-national character. The infer- 
ence to be drawn from these observations is that developments in the 
municipal lav/ of tho United States which defines the nature of the federal 
lease may somehow bo echoed as analogous developments in those other 
bodies of law which, owing to tho diverse nationalities of the parties, de- 
fine tho nature of the overseas concession. 

The 1963 decision of tho United States Supremo Court in tho 
caoc of Boo ache v. Udell confirmed tho Secretary of tho Interior in his 
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cancellation ©i n fedora* ©131 aa<i gas lease by purely admi.dctruti.vc action 
not specifically authorised in the statutory framework for tho leasing of 

l 

public lands, la so doing, tho Court ©Stored, expressly and by implica- 
tion, what had been supposed to bo tho basic legal enter© of tho interest 
hold by a federal leasee, It is the task of this paper to characterise that 
alteration in tho federal leasee’s legal interest, to trace the routes by 
which it car, affect the bodies of law defining the overseas conccecien- 
naire'o interest, and to assess these effects. 

To accomplish its task, the paper undertakes to describe both 
the concession and the federal lease in a general way, and to examine in 
detail their legal natures as revealed by tho bodies of law which cot the 
conditions of their existence. In the caeo of the overseas concession this 
requires a fairly lengthy discussion of the several bodies of law which may 
apply, together with the occasions of their application. This done, and the 
analogy between tho federal leases and the concession established, the 
discussion, centers on the results which might actually bo expected if the 
Boesch g decision sends ramifications into tho legal environment of tho 
overseas concession. 



*37 2 U. S. 472 (1963). 



LAV; OF THE OVERSEAS CONCESSION 



Nature of the Concession 



Tho mineral resources o: the world, including its hydrocarbon 
resources, arc net uniformly distributed over its surface. Nor are capi- 
tal resources held uniformly among the world's peoples. Go ole; is .1 ac- 
cident has put most of the world's petroleum in tho "underdoveloac 
nations, whose capital structures are unable to support the expensive 
process of extraction. Tho industrialised, capital-rich nations roust 
generally look outside their borders for tho diet of petroleum resources 
aoccscary to feed their economies. Those facto of life on this pi'., ot 
have given riac to international cooperation for the utilisation of ell, 
ordinarily evidenced by "concessions." Through the oil concession a 
capital-poor nation trades part of its oil for cash and tho economic develop* 
ment obtainable through tho agency of an oil company from a caniUd.»vieh 
nation. Writers have been unable to roach agreement on the exact ,/ure 
of concession agreements. They are not treaties; only or.c of the oertieu 
is a state. Yet, they have undeniable international aspects and the oil 
company's st&to will frequently have at least an indirect hand in the per- 
formance of concessions, bforcovor, the effoct cf a concession agreement 
is very similar, in some oeaaos, to the conveyance of an estate in real 
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tho etc, to 



property. At any rote, it ic an agreement, not something 

had no choice about granting. IS the granting state had no discretion, 

3 

the grant is not a true concession, la the legal ocr.sc. “Concession, 1 ‘ 
then, io a poor word for the agreement* connoting no it does so no sort 
of ccmpulcicn applied to tho granting state. Company executives refer 
wO tne Ixrcttu Consortium ^*^grcc*.xiem no v.u a^rootnouv without a 

,1 'S 

name.*’ “Economic development agreement* * ado been suggeoted and 

5 

eocene satisfactory. Nevertheless, this paper v/ill continue tho uso cf 
“concession,*' which io tho moot common appellation and hao withstood 
the test of time, if not of logic. 

Tho baoic motivating force behind tho concession io tho e::ie~ 
to nee of natural resources the granting state wants to dispose of. Natu- 
rally, it war. to tho maximum possible return, and the concession hue 



*’£Ci setter* & Leach, Sovereign Expropriation of Property an d 
Abrogation of Concession Contracts , 2d FORDHAM L. LEV. 177* iV l 

(195 V). 
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Carlo ton. Intern at ional Role of Concession Agreements , 52 
NW. U. L. RSV. 613. 621 (1957). citing Huang. Seme Intcrn^ie~~ I rr.d 
Leral A a sects of tho Sues Canal Question, 61 Aid. J. INT'L L. 277 (1952). 
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D. FZNNII5, DESERT ENTERPRISE 20 (1955). 

^C. RAY, LAW GOVERNING CONTRACTS BETWEEN STATES 
AND FOREIGN NATIONALS 13 (I960) (reprint from PROCEEDINGS OF 
TITS I960 INSTITUTE ON PRIVATE INVESTMENTS ADROAD)[horcLt- 
aftcr cited as RAY) . 
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beer, found to ba the arrangement beat suited to that end. An alterna- 
tive to the concession, quite uniformly rejected, ie to confer full owner- 
ship of the resources on individuals, relying on their exex*cioo of celf- 

6 

intoreet to benefit the national economy generally. 

An oil and gas concession is a grant by the state of the right 
to seek, extract, and coll oil. The inducement offered the company is 
the possibility of profit from oil production. The state also contribute* 
the premise of protection from interference curing the search for and 
production of oil. In return, the company agrees to explore for ell and, 
if it is found, to exchange if for money so &e to give the state a certain 
share of the revenue. ‘ The state receives additional benefits, which. 



v/hilo not always sought in the concession agreement, are necessarily 
incident to it. An example is the increase in the pool of educated man- 
power which results from the training the company provides to the em- 
ployees it must hire locally. 

Modern concession agreements differ in details, but they usually 
contain provision for the following: 

1. the privilege to explore for, extract, refino, and export oil; 

/ 

u Carlcton, supra note 3, at 621. 
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2. coma initial time limit within which exploration must 



begin; 



3. an effective period* usually very long* c.g. sixty years; 

4. a description of the specific area for which the concao- 



cion is granted; 



5. a right to establish systems of transportation and corn- 
rmmicaticn; 

6. the right to acquire land for company purposoa; 

7. supply by the company of specific amounts of oil or 
product* for local consumption; 

8. the right to establish subsidiary companies; 

9. payment by the company of tho salaries of state repre- 



sentatives appointed to deal with the company. 

10. local hiring of labor* in so far as needed chills arc 
available; 

1 1. reports by the company on operations; 

12. local offering o£ now otoeX iaeuco; 

1 3. arbitration. 

14. payment formulas calling for (a) a lump sum when the cc 
cession is granted (bonus)* (b) dead rout during exploration* and (c) 



royalties based on the amount of oil produced and cold, or 



on profits. 



a., 

o. 



LCNC2CW SKI, OIL. AND STATE IN THE 



MIDDLE EAST 
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The overseas oil concession is a contract, but it is also 
something more. It grants tho right to take and sell a wasting natu- 
ral resource, and therefor© gives not cnlv in oerconam contractual 

right* against the granting state, but also vests in rem interests in 
<) 

rent property. Moreover, it involves state parties and largo foreign 
corporations. Its subject it a natural resource of ur. paralleled im- 
portance and value to the entire civilised world. Those facto give the 
oil concession an inherently international character, which greatly 
affects its legal nature. 



Tho Governing: Law 

Tho public- private, contract-conveyance, dcrncetic-inter: 
tional hybridisation of concession agreements has resulted in a great 
diversity of opinion among writers as to what law should properly bo 
applied to them. Cattan lists as possible choices the ic:~ contract;? o , 
tho municipal law of tho contracting state, the principles of law com- 
mon to tho parties, the general principles of law recognised by civi- 
lised nations, public international law, and administrative law. 10 Tho 



61-69 {I960}; se e .gen e rally H. CATTAN, THE EVOLUTION OF OIL CON- 
CESSIONS IN THE MIDDLE EAST AND MOUTH AFRICA {1967). 
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' S . SIKSSK, THE LEGAL FRAMEWORK FOE OIL CONCESSION: 
IN THE ARAL WORLD 3 (Middle Fact OH Monograph No. 2, i960). 

l0 H. CATTAN, THE LAW OF OIL CONCESSIONS IN THE MZEDLI 
EAST AND NORTH AFRICA 33 (1967). 
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